Thomas I. Emerson, Lawyer and Scholar: Ipse Custodiet Custodes
Louis H. Pollakt
For 40 years, the public law of the United States has been shaped in substantial measure by Thomas I. Emerson. In the 1930's and 1940's, Emerson, as a government lawyer, played a major, ever-growing, and characteristically unadvertised role in the design and implementation of the principal New Deal and war-time regulatory programs.' From the mid-1940's on, Emerson's base of operations has been this Law School: for upwards of 2500 students in his classes, and for thousands of other lawyers and judges across the nation who know him only from the printed page, Emerson has given new dimension to the prevailing themes of constitutional and administrative law-most especially those which protect the fundamental rights of individuals in an intensively regulated society.
Emerson would be the last to acknowledge the magnitude of his scholarly achievements. This does not mean that he revels in selfdeprecation, or that he would disavow his extraordinary work product. What it means is simply that Emerson's chief concern is with the content of what has been accomplished, not with harvesting plaudits. Nonetheless, the record ought to show that two of Emerson's works (Political and Civil Rights in the United States 2 and The System of Freedom of Expression s ) are more than merely authoritative: they are works which reordered the lines of inquiry for those who have come after.
The works are like the man: intelligent, just, systematic, compre- 4 Having completed this elaborate conceptual prolegomenon-itself an important book-Emerson sat down and wrote the larger volume. According to Emerson, The System of Freedom of Expression began "as a technical law book on the First Amendment," and then, as he rather understatedly adds, "branched somewhat beyond that." It branched into the major treatise on free speech written in our time.
It is a work far more spacious, detailed, analytic and synthesizing than Zechariah Chafee's classic, and enormously influential, book of a generation ago, Free Speech in the United States. 0 In his Foreword to The System of Freedom of Expression, Emerson says: "My principal debt in the preparation of this book is owed to my collaborator in earlier projects, Professor David Haber of Rutgers Law School." 7 The reference does more than acknowledge the intellectual stimulus and insight gained from a brilliant fellow worker.
It signifies that The System of Freedom of Expression is a logical sequel to several of the major themes canvassed in the great casebook by Emerson and Haber published in 1952-Political and Civil Rights in the United
States. 8 To speak of a casebook as "great" is to employ an adjective not generally associated with that art form. But a few casebooks qualify, 9 and the Emerson-Haber work is surely one: it was the first casebook to bring into systematic lawyerly conjunction the great issues of liberty and equality which lie at the heart of our constitutional processes. The importance of the casebook is underscored when one recalls that it appeared two years before Brown v. Board of Education, 0 and at a time when the late unlamented Joseph McCarthy was at his zenith." The Foreword to the casebook-written
T. EMERSON, TOWARD A GENERAL THEORY OF THE FIRST AMENDMENT (1966).
5. FREEDOM OF EXPRESSION, supra note 3, at v.
Z. CHAFEE, FREE SPEECH IN THE UNITED STATES (1941).
7. FREEDOM OF EXPRESSION, supra note 3, at vi.
A fourth edition of Political and Civil
Rights is now in press. 9. Another obvious example, published only a year after the Emerson-Haber book, is H. HART 9 H. NVECHSLER, THE FEDERAL COURTS AND THE FEDERAL SYSTEM (1935, 2d ed. 1973).
10. 347 U.S. 483 (1954) . 11. A searing reminder of that era is provided by a state paper not to be found, so far as I know, in any other casebook--the letter written by Lillian Hellman to the House Un-American Activities Committee, in May 1952, in response to a Committee subpoena:
I am ready and willing to testify before the representatives of our Government as to my own opinions and my own actions, regardless of any risks or consequences to myself.
But I am advised by counsel that if I answer the committee's questions about myself, I must also answer questions about other people, and that if I refuse to do so, by an erstwhile Yale Law Professor, Robert Hutchins-appraised it succinctly: "This is the only comprehensive collection of cases and materials on the most important subject in the world today."' 2 What neither Hutchins, nor McCarthy, nor Emerson and Haber knew in 1952 was that the casebook had to a significant degree anticipated the agenda of the remarkable institution which was to commence work a year later-the Warren Court.
II
In saying that the Emerson-Haber casebook anticipated the Warren Court's agenda I do not mean to be making too spacious a claim. My point is that the casebook identified, and filled in the broad contours of, a large group of extremely important issues which warranted, and thereafter received, Supreme Court scrutiny. Many of them-e.g., school segregation, legislative apportionment, the admissibility of evidence obtained through an unlawful search-were matters the Court had mishandled or skirted in the past. Some-e.g., school prayers-were matters of first impression for the Justices.
So quickly, however, does constitutional doctrine unfold, that some critical issues of the 1960's were not, in 1952, generally perceivedand sometimes not even by Emerson and Haber-as freighted with momentous constitutional implication. One such issue-the scope of the so-called right of privacy-seems to me deserving of some comment, because Emerson, as counsel for appellants in the famous case of Griswold v. Connecticut, 3 was to play a major role in giving the right of privacy constitutional dimension.
The doctrine which Emerson persuaded the Court to constitu-I can be cited for contempt. My counsel tells me that if I answer questions about myself, I will have waived my rights under the Fifth Amendment and could be forced legally to answer questions about others. This is very difficult for a layman to understand. But there is one principle I do understand: I am not willing, now or in the future, to bring bad trouble to people who, in my past association with them, were completely innocent of any talk or any action that was disloyal or subversive.
I do not like subversion or disloyalty in any form, and if I had ever seen any I would have considered it my duty to have reported it to the proper authorities. But to hurt innocentpeople whom I knew many years ago in order to save myself is, to me, inhuman and indecent and dishonorable.
I cannot and will not cut my conscience to fit this year's fashions, even though I long ago came to the conclusion that I was not a political person and could have no comfortable place in any political group. RIGHTS, supra note 2, at 455. The casebook relates that Hellman's offer "to waive the privilege against self-incrimination and to tell you anything you wish to know about my views or actions, if your committee will agree to refrain from asking me to name other people," was rejected. Id.
12. Hutchins, Foreword to RIGHTS, supra note 2, at iii. 16. Tileston v. Ullman, 318 U.S. 44 (1943) , was a declaratory judgment action brought by a physician who alleged that the health of certain of his patients was jeopardized by his inability, because of the challenged statute, to give them the professional advice on birth control methods which they required; the Court held that Dr. Tileston had no standing to assert his patients' Fourteenth Amendment challenge to the statute, and that he had no independent constitutional challenge of his own. Poe v. UlIman, 367 U.S. 497 (1961), was a consolidation of declaratory judgment actions brought by (1) married would-be users of contraceptives who alleged that the statute impinged directly on their own emotional and physical well-being, and (2) Dr. Buxton as the physician of one of the plaintiff patients: the Court dismissed the appeals, holding that decades of nonprosecution meant that the statute was in effect a dead letter, which "deprives these controversies of the immediacy which is an indispensable condition of constitutional adjudication." Id. at 508. Justices Douglas, Harlan and Stewart dissented from the dismissal; the first two of the dissenters also spoke to the merits, finding the use statute unconstitutional.
in the use of contraceptives. The chief architect of the litigation was Fowler Harper, for many years a distinguished member of the Yale Law School Faculty. After Griswold's and Buxton's convictions were affirmed by the Connecticut Supreme Court of Errors, Harper prepared to appeal the convictions to the Supreme Court. But as the appeals were docketed in Washington, Harper became gravely ill; knowing that he was dying, he asked Emerson, his colleague and friend, to take over the case.
A. Lawyer Emerson's Dilemma
But what arguments was Emerson to make to the Court? He could contend, as indeed he did, that the aiding-and-abetting prosecution, based as it was on appellants' counselling of the birth control center's patients, infringed appellants' free speech rights. But unless the Court could be persuaded of the invalidity, at least as to married persons, of the underlying statutory ban on the use of contraceptives whose violation appellants had counselled, the free speech claim was likely to seem perfunctory and insubstantial. 17 So the central problem of advocacy, once standing had been established," 8 was to develop a persuasive ground for challenging the use statute.
To assert that the statute offended the Fourteenth Amendment's Due Process Clause presumably meant contending that marital immunity from state prohibitions on the use of contraceptives was part of the "liberty" protected by the Amendment. But to find analogies in support of such a contention, one was forced to go back to uncomfortable pre-1937 precedents. Since 1937, the year Justice Black had joined the Court, no state law had been voided on due process grounds unless it had been found to transgress one or another of the "specific" guarantees of the Bill of Rights-free exercise of religion, freedom It has rarely been suggested that the constitutional freedom for speech and press extends its immunity to speech or writing used as an integral part of conduct in violation of a valid criminal statute. We reject the contention now. 18. The problem here was that of demonstrating the appellants' standing to present the claims of married patients harmed by the use statute. But since the appellants in Griswold were defendants, not persons who had invoked the judicial process, it was not hard to make a case for their entitlement to assert the invalidity of the use statute as it affected those to whom they had given professional advice on how to violate the statute. For standing purposes, in short, it was proper to regard appellants as surrogates for the nonparties they had counselled; and the Court would in due course so hold. Compare Barrows v. Jackson, 346 U.S. 249 (1953) (upholding the right of a white seller sued for breaking a racially restrictive housing covenant by selling to a black buyer to assert the constitutional rights of the black buyer to be free of such covenants), and NAACP v. Alabama, 357 U.S. of speech, the privilege against self-incrimination, assistance of counsel, etc. To be sure, only Justice Black was committed to the view that Fourteenth Amendment "liberty" (and/or "privileges and immunities") was shorthand for, and hence confined by, the first eight amendments. Justice Douglas felt "liberty" included those amendments, but was not limited to them. 19 Their Brethren, although slower than Justices Black and Douglas to "incorporate" all of the eight amendments into "liberty," were also unwilling to regard "liberty" as a closed category no broader than the amendments. At the far pole, Justice Harlan, most cautious about "incorporation," was insistent on the continuing vitality of Justice Cardozo's equation of the Due Process Clause with those values which are "of the very essence of a scheme of ordered liberty.1 20 But the equation was anathema to Justices Black and Douglas, land worrisome to other members of the Court, insofar as it seemed to invite the Justices to go back to the pre-1937 habit of reading their own views of social policy into the Fourteenth Amendment.
Against this background, how should a lawyer argue to the Court that a statute which offended none of the guarantees of the Bill of Rights was nevertheless so onerous a curtailment of values of describable constitutional dimension as to warrant judicial invalidation? Emerson could argue-and he did-the moral myopia which had given rise to the statute; the moral arrogance which maintained it; the statute's incompatibility with contemporary mores; its baneful impact on the marital relationship; its harm to the physical and emotional health of wife and husband; and its prospective harvest of unwanted children. But to say all this was simply to demonstrate the statute's insolence and unwisdom-propositions better suited to testimony before a legislative committee than argument before an appellate court. How to give these propositions constitutional weight remained something of a conundrum.
Three years before (in Griswold's early stages, following the demise of the second court challenge to the Connecticut use statute 21 ), Norman Redlich had described the advocate's problem in such a case in the following terms: [F]or one who feels that the marriage relationship should be beyond the reach of a state law forbidding the use of contraceptives, the birth control case poses a troublesome and challenging problem of constitutional interpretation. He may find himself saying, "The law is unconstitutional-but why?" There are two possible paths to travel in finding the answer. One is to revert to a frankly flexible due process concept even on matters that do not involve specific constitutional prohibitions. The other is to attempt to evolve a new constitutional framework within which to meet this and similar problems which are likely to arise. 2
Professor Redlich pursued the latter course. His "new constitutional framework" was the long-ignored Ninth Amendment. That Amendment, as most of us do not recall, provides as follows: "The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people." Redlich urged, in effect, that immunity from governmental interference with the sexual aspects of the marriage relationship should be regarded as among the rights "retained by the people." ' There were numerous problems with this approach, however, and the "new constitutional framework" seems to me more ingenious than persuasive. I find Story's explanation of the Tenth Amendment more persuasive than Redlich's yoking of the Tenth and Ninth: "The last four words of the Tenth Amendment must have been added to conform its meaning to the Ninth Amendment and to carry out the intent of both-that as to the federal government there were rights, not enumerated in the Constitution, which were 'retained . . . by the people,' and that because the people possessed such rights there were powers which neither the federal government nor the states 25. Redlich, supra note 22, at 807. In the paragraph preceding the quoted paragraph, Redlich argues that since "the Tenth Amendment was not intended to restrict the states, the last four words have meaning only if they were intended to impose additional restrictions on the federal government." Id. This is of course a possible meaning, but it is not the only possible meaning: as Justice Story's commentary suggests, the reservation of powers to "the people" (as an alternative to "the states") serves as a reminder that it is not the function of the federal Constitution to distribute powers as between each state and its own residents.
The legislative history of "or to the people" does little to resolve the ambiguity; but the history is not quite as meager as Redlich seems to suppose, and what there is does not, in my judgment, cut in favor of Redlich's interpretation. It is true, as he points out, that we have no record of the Senate debate, and that the Tenth Amendment came to the Senate without the phrase. Yet in fact, as Goebel showed in the course of his meticulous reconstruction of the adoption of the Bill of Rights, the phrase originated in, and was twice approved by, the House of Representatives-notwithstanding which, the addition never appeared in the Journal of the House. 1 J. GOEBEL, HISTORY OF THE SUPREME COURT OF THE UNITED STATES: ANTECEDENTS AND BEGINNINGS TO 1801, at 439, 442 (1971). The two brief snatches of House debate do not reflect any explicit awareness of a link between the Tenth and Ninth Amendments. What they suggest to me is an eagerness on the part of the proponents of the Bill of Rights to make a cosmetic concession in the wording of the Tenth Amendment in order to soften the rejection of a proposal which would have fundamentally altered the Constitution by precluding federal governmental exercise of implied powers-namely, the insertion of the word "expressly" so that the Tenth Amendment would have read: "The powers not expressly delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people."
The first discussion of the matter took place on August 18, 1789, in Committee of the Whole (1 ANNALS OF CONG. 790 (1789) (running head: "Gales & Seaton's History of Debates in Congress")):
The 9th proposition, in the words following, was considered, "The powers not delegated by the Constitution, nor prohibited by it to the States, are reserved to the States respectively."
MR. TUCKER proposed to amend the proposition, by prefixing to it "all powers being derived from the people." He thought this a better place to make this assertion than the introductory clause of the Constitution, where a similar sentiment was proposed by the committee. He extended his motion also, to add the word "expressly," so as to read "the powers not expressly delegated by this Constitution."
MR. MADISON objected to this amendment because it was impossible to confine a Government to the exercise of express powers; there must necessarily be admitted
assumes that the "rights" which were "retained by the people" were coextensive with the "powers" which were "reserved . .. to the people" as against the federal government and the respective state governments. In other words, Redlich's "must have been" appears to assume his hoped-for conclusion-that the Ninth Amendment may be fairly read as having established "rights . ..retained by the people" both against the United States and against the states. Moreover, under this assumption the enlarged scope of the Ninth Amendment is arrived at directly, obviating Redlich's second step-"incorporation" or "absorption" of the Ninth Amendment (and the Tenth) into the Fourteenth Amendment. Overarching my textual difficulty with Redlich's argument is a larger jurisprudential difficulty. Assuming-and I not only assume but assert-that the history of § 1 of the Fourteenth Amendment, rightly understood, does not tie it wrist and ankle to the first eight amendments and nothing more, 2 7 I then am at a loss to know why powers by implication, unless the Constitution descended to recount every minutia. He remembered the word "expressly" had been moved in the convention of Virginia, by the opponents to the ratification, and, after full and fair discussion, was given up by them, and the system allowed to retain its present form.
MR. SHERMAN coincided with MR. MADISON in opinion, observing that corporate bodies are supposed to possess all powers incident to a corporate capacity, without being absolutely expressed. MR. TUCKER did not view the word "expressly" in the same light with the gentleman who opposed him; he thought every power to be expressly given that could be clearly comprehended within any accurate definition of the general power.
MR. TUCKER's motion being negatived, MR. CARROLL proposed to add to the end of the proposition, "or to the people;" this was agreed to. On August 21, the House briefly repeated the debate in the Committee of the Wholc three days before (id. at 797):
The ninth proposition [what was to be the Tenth Amendment] MR. GERRY proposed to amend by inserting the word "expressly," so as to read "the powers not expressly delegated by the Constitution, nor prohibited to the States, are reserved to the States respectively, or to the people." As he thought this an amendment of great importance, he requested the yeas and nays might be taken. He was supported in this by one-fifth of the members present; whereupon they were taken, and were as follows.... YEAS .... 17 NAYS .... 32 MR. SHERMAN moved to alter the last clause, so as to make it read, "the powers not delegated to the United States by the Constitution nor prohibited by it to the States, are reserved to the States respectively, or to the people."
This motion was adopted without debate. Presumably because Sherman's motion was described as directed "to the last clause," Professor Goebel read it as a motion to add "or to the people." 1 J. GOEBEL, supra, at 442. But Gerry's motion clearly presumed that "or to the people" was already part of the draft proposition, which suggests that the thrust of Sherman's motion may have been stylistic, inserting "to the United States" and reinserting "by it." 26. Redlich, supra note 22, at 808. judges would find it easier to give disciplined content to the Ninth Amendment's unenumerated "rights . . . retained by the people" than to the Fourteenth Amendment's "liberty." The latter may be a semantic battleground, but the former is a trackless wonderland.
B. Lawyer Emerson's Brief
Thus, however regarded, Redlich's suggestion still left the basic problem: How was a lawyer to locate a "right of privacy" in the Fourteenth and/or Ninth Amendments? This was Emerson's dilemma. But perhaps the dilemma was more apparent than real. He had to use the Fourteenth Amendment, phrasing the argument in various ways in order to accommodate as many schools within the Court as possible. He also, so it seems to me, was bound to use the Ninth Amendment, even if (and I do not know this to be the case) his doubts about its applicability were as substantial as mine. Emerson was, after all, representing clients, not just ideas. He was surely entitled -he was, perhaps, professionally required-to advance an argument seriously propounded by a fellow lawyer-scholar. Redlich's reading of the Ninth Amendment did not, after all, do violence to its text. Whether it was a proper reading depended on larger presuppositions about the meaning of the first ten amendments taken as an aggregate supplement to the Constitution. A priori, Redlich's contentions were certainly no less persuasive than others which had found judicial favor-for example, the inclusion of corporations among "citizens" in Article III; and the incorporation of some, or all, of the first eight amendments in "liberty."
What Emerson did-rightly, in my view-was to deploy the Ninth Amendment, but with caution. It is used among, but ancillary to, the variously formulated Fourteenth Amendment arguments. In Emerson's brief on appeal, Point I develops at great length the folly of Connecticut's ban on the use of contraceptives. 28 Then, at page 79, comes Point III:
The Connecticut Anti-Contraceptive Statutes Violate Due Process Of Law In That They Constitute An Unwarranted Invasion Of Privacy.
On that page and the four which follow, the supporting arguments are put forward under the following topic sentences: The Constitution nowhere refers to a right of privacy in express terms. But various provisions of the Constitution embody separate parts of it. And the demands of modern life require that the composite of these specific protections be accorded the status of a recognized constitutional right.
In short, just as the First Amendment, though referring concretely to speech, press, assembly, and petition, protects a general right of expression and association (see NAACP v. Button, 371 U.S. 415 (1963)), so the Third, Fourth and Fifth Amendments, while specifically mentioning only the major forms of invading privacy which were paramount at the time, embody a general principle which protects the private sector of life against "every unjustifiable intrusion by the Government."
It can be argued, further, that the right of privacy is protected by the Ninth Amendment.
Finally, protection against unwarranted intrusion by the government into private affairs is incorporated in the "liberty" guaranteed by the due process clause of the Fourteenth Amendment.
C. The Court's Response
The Court's response to Emerson's arguments in Griswold v. Connecticut is well known (if, not surprisingly, somewhat imperfectly understood). Suffice it to recall, in broad terms, the differences in approach reflected in the several opinions filed:
Justice Douglas, speaking for the Court, delivered an opinion of reversal which was joined by Chief Justice Warren and Justices Clark, Brennan and Goldberg. In characterizing the marital interest-the interest which appellants asserted was of constitutional dimensionJustice Douglas described it, apparently interchangeably, as "a right of privacy" (Emerson's terminology) and "an association": "We deal with a right of privacy older than the Bill of Rights . ..an association that promotes .. .a bilateral loyalty, not commercial or social
projects. Yet it is an association for as noble a purpose as any involved in our prior decisions." 29 30 This being so, the vice of the Connecticut statute, as applied to married couples, lay in "the familiar principle . . . that a 'governmental purpose to control or prevent activities constitutionally subject to state regulation may not be achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms.' NAACP v. Alabama, 377 U.S. 288, 307." 31 Although Justice Douglas did not find it necessary to identify the "activities constitutionally subject to state regulation," he presumably had in mind Connecticut's policy of barring sexual relationships outside marriage -a policy which, it was argued, a married person might be deterred from violating if it were felt that pregnancy might ensue. relationship is fundamental and basic-a personal right 'retained by the people' within the meaning of the N inth Amendment. Connecticut cannot constitutionally abridge this fundamental right, which is protected by the Fourteenth Amendment from infringement by the States." 3 5 Justice Harlan, concurring separately, restated the Palko view. Justice White, also concurring separately, found the asserted nexus between banning marital use of contraceptives and discouraging extramarital sexual relations too tenuous to support Connecticut's serious impairment of a Fourteenth Amendment "liberty"-namely, the autonomy of the marital relationship.
Justices Black and Stewart each filed a dissent, and each joined the other's dissent. They both condemned the Connecticut use statute on policy grounds. Justice Black thought it "offensive"; 3 6 Justice Stewart thought it "uncommonly silly." 37 But neither could find a warrant for judicial intervention, except, as Justice Black noted, in the discredited Lochner 8 view that the Fourteenth Amendment gave the Court a general warrant to monitor the wisdom of state law.
D. What Does Griswold Signify?
In The System of Freedom of Expression, five years after Griswold was decided, Emerson had this to say: plausible interpretation of Justice Douglas's opinion is analytically adequate to the issues presented.
I say so for these reasons: First, as I have already pointed out, the opinion seems to use "privacy" and "association" interchangeably. Second, dictum in Eisenstadt v. Baird suggests that "association," not "privacy," is really the controlling concept in Griswold: "It is true that in Griswold the right of privacy in question inhered in the marital relationship. Yet the marital couple is not an independent entity with a mind and heart of its own, but an association of two individuals each with a separate intellectual and emotional makeup. If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion .... ,,40 Third, I would argue that neither "association" nor "privacy" is a word aptly descriptive of a constitutionally protected interest: Each word describes a setting which can be put to good, constitutionally protected use (prayer, writing a declaration of independence) or bad-if the community so determines-governmentally regulable use (price-fixing, constructing a bomb). "Association" and "privacy" are analytically useful only to the extent that, in a particular controversy, protection of the one or the other against state intrusion can be shown to vindicate one or more of the "liberties" protected by the Fourteenth Amendment. Indeed, evidence that these twin (or obverse) concepts are instruments for the vindication of "liberties," but are not themselves "liberties," is afforded by NAACP v. Alabama 4 ' -the case referred to by Emerson as creating "a new constitutional right that did not as such exist before-the right of association. '42 There a unanimous Court, speaking through Justice Harlan, barred Alabama's attempt to compel disclosure of the NAACP's Alabama membership. Although there is language in the opinion which seems to accord "association" independent constitutional status (e.g., "In the domain of these indispensable constitutional liberties, whether of speech, press, or association . . .,,4"), it seems reasonably clear that the Court saw "association" not as an end in itself but as an instrument adaptable to the achievement of "liberty": "It is beyond debate that freedom to engage in association for the advancement of be- Griswold differs from NAACP v. Alabama in that the "privacy"-or is it "association"?-there protected is not ancillary to the exercise of free speech, or some other one of the rights listed in the first eight amendments. I agree with Justice Stewart's observations that (1) "As to the First, Third, Fourth, and Fifth Amendments, I can find nothing in any of them to invalidate this Connecticut law, even assuming that all those Amendments are fully applicable against the States, ' 45 and (2) "the idea that a federal court could ever use the Ninth Amendment to annul a law passed by the elected representatives of the people of the State of Connecticut would have caused James Madison no little wonder." 4 " But this does not mean that Griswold was wrongly decided. Griswold was rightly decided, and should have been so decided had the first nine amendments never been added to the Constitution. Griswold was rightly decided because, as Justices Harlan, White and Goldberg each showed, the marital relationship is part of the "liberty" secured by the Fourteenth Amendment, and, as Justice White showed, Connecticut's justification for curtailing that liberty in the manner contemplated by the statute was hopelessly unpersuasive. 47 In short, the convictions of Griswold The problem for our determination is whether the statute, as construed and applied, unreasonably infringes the liberty guaranteed to the plaintiff in error by the Fourteenth Amendment. "No state shall ... deprive any person of life, liberty, or property, without due process of law."
While this court has not attempted to define with exactness the liberty thus guaranteed, the term has received much consideration and some of the included things have been definitely stated. Without doubt, it denotes not merely freedom from bodily restraint, but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and, generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men .... The established doctrine is' that this liberty may not be interfered with, under the guise of protecting the public interest, by legislative action which is arbitrary or without reasonable relation to some purpose within the competency of the State to effect. Determination by the legislature of what constitutes proper exercise of police power is not final or conclusive but is subject to supervision by the courts. In the sophisticated retrospection of half a century, we tend to be leery of reliance on pronouncements made by Justice McReynolds, and especially so when he wraps the and Buxton were properly reversed, but not for the reasons given in the Court's opinion. As Harry Wellington puts it, in his fine article, "[p]enumbras were not necessary, zones of privacy, an unfortunate invention .... ,, 48 The Court's opinion in Griswold not only complicated understanding of that case but tended to obscure judicial perception of, issues presented in later cases-most notably the issues considered in Roe v. Vade. 49 I think, nonetheless, that in due course we will see Griswold as a reaffirmation of the Court's continuing obligation to test the justifications offered by the state for state-imposed constraints which significantly hamper those modes of individual fulfillment which are at the heart of a free society. The ghost of Lochner prompts caution, but not paralysis. As Justice Frankfurter wrote, in one of his greatest opinions-his concurrence in the Sweezy case, another of lawyer Emerson's important victories-"in the end, judgment cannot be escapedthe judgment of this Court." 0 Fourteenth Amendment around various forms of economic activity. And yet I suggest that the quoted paragraphs require no significant qualification now, except to make the point that the state has a very small burden to assume in justifying most restraints on "the right of the individual to contract," and a very heavy burden when it seeks to interfere with "the right.., to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience." The acquisition of knowledge is a central aspect of the First Amendment's intellectual freedom, just as the worship of God is the paradigm of the First Amendment's religious freedom. For most Americans, marriage is also a sacramental endeavor, not a "contract" of ordinary marketplace dimension; but I would further argue that the degree to which the Constitution defends marriage against unnecessary state intrusions should not depend on the religiosity of the high contracting parties. See Pollak, Public Prayers in Public Schools, 77 HARv. L. REv. 62, 71-73 (1963). In any event, the justification offered by Connecticut for the statute challenged in Griswold was so tenuous that it should not have carried the burden of sustaining a restraint on "the right of the individual to contract" in the conventional marketplace sense. 49. 410 U.S. 113 (1973). "Privacy" (to whose constitutionalization Griswold gave such a boost) was uppermost in the Court's mind as it considered Roe v. Wade: "This right of privacy, whether it be founded in the Fourteenth Amendment's concept of personal liberty and restrictions upon state action, as we feel it is, or, as the District Court determined, in the Ninth Amendment's reservation of rights to the people, is broad enough to encompass a woman's decision whether or not to terminate her pregnancy." 410 U.S. at 153. "The pregnant woman cannot be isolated in her privacy. She carries an embryo and, later, a fetus...." Id. at 159. But it is hard to see how the concept materially aided analysis: I do not understand how "privacy" assists in resolving what appear to be the crucial issues in the case-the scope and timing of the state's authority to restrict the "woman's decision whether or not to terminate her pregnancy." Why, for example, does the fact that a woman is seven months pregnant-and hence the fetus has achieved "viability"-alter the constitutional balance between the woman's "privacy" and "the State's important and legitimate interest in potential life"? Id. at 150. The Court apparently holds that "privacy" is weightier before "viability" and less weighty thereafter; but the Court's opinion does not seem to explain why.
50. Sweezy v. New Hampshire, 354 U.S. 234, 267 (1957) . Economist Paul Sweezy declined to answer questions about the Progressive Party and about the content of a lecture Professor Sweezy had given at the University of New Hampshire. The questions were asked by the New Hampshire Attorney General, whom the state legislature had constituted a one-man investigator of un-New Hampshire activities; Sweezy's contempt
III
Wherever democratic principle has led him, Emerson has fought the good fight. Sometimes, as in Griswold and Sweezy, he has gone to court. Often, he has given his time and skills to organizations-or, to use the quasi-constitutionalized term, "associations"-the Progressive Party, 5 ' the National Lawyers Guild, 5 2 the ACLU, and any number of humbler ad hoc groups. But for the most part he has done battle with a pen and a yellow legal pad, sitting at the long table in his book-piled, bay-windowed office on the second floor of the Law School. For a quarter of a century he has challenged "loyalty" programs, has observed, "the liberal faith in freedom has had no more persistent or persuasive advocate than Professor Emerson." 59 Linking Emerson's many causes are his profound commitment to free inquiry and expression and his equally profound commitment to scrupulous fairness in the management of our institutions; in combination, these are the instruments for protecting the dignity and fostering the fulfillment of each individual member of an open, pluralist society. And the ground rules he has developed for his country are those which govern his own daily round:
A law teacher who was a student of Emerson's in the 1960's recalls the class discussion of Brown v. Board of Education. Until, Emerson talked about the case, it had never occurred to the student that there was a plausible argument to be made for "separate but equal." And indeed Emerson's treatment of the case was so objective as to leave the student, for a time, somewhat uncertain whether his professor, on balance, approved the decision.
Kathy and I have a somewhat comparable recollection. In 1947, when Emerson was in his second year as a teacher and I was in my second year as a student, he and I took part in a radio debate; together we argued the affirmative of the proposition that the UnAmerican Activities Committee should be abolished. Eight or more years later, after I had returned to New Haven to teach, Kathy and I found a recording of that debate; and one evening we played the recording for my fellow debater. After the record-player had scratchingly evoked the dated eloquence of Professor Emerson and Student Pollak, Kathy got up to turn it off. But she was stopped by a gentle remonstrance: "Kathy, you can't turn it off now, we have to listen to the arguments on the other side." And listen we did.
Emerson is not simply committed to the due process of law. He is addicted to it. Some of the addiction may trace back to Emerson's days as a student at this Law School. Some of it may derive from his first job after graduation, when he worked for Walter Pollak and Carl Stem on Powell v. Alabama,°0 the first phase of the Scottsboro Cases."' But the bulk of it springs from deep within the heart of this quiet man-this consummate lawyer-scholar of relentless integrity. 
